"A roof control plan and revisions thereof suitable
to the roof conditions and mining system of each coal mine and
approved by the Secretary shall be adopted and set out in
printed form on or before May 29, 1970.  The plan shall show
the type of support and spacing approved by the Secretary.
Such plan shall be reviewed periodically, at least every six
months, by the Secretary taking into consideration any falls
of roof or ribs or inadequacy of support of roof or ribs.
No person shall proceed beyond the last permanent support un-
less adequate temporary support is provided or unless such
temporary support is not required under the approved roof
control plan and the absence of support will not pose a hazard
to the miners."

The key word in the last sentence is "adequate." The re-
quirement of the mandatory standard is that the temporary
support system be adequate.

Read in this light, the provision of the roof control
plan requires that the system must be maintained in proper working
condition, and then, in that underlying safe environment, the
TRS supports are to be placed firmly against the roof before
the roof bolt operator proceeds inby permanent support.

I find that the (essence of the violation) is that the
roof bolting machine was not maintained in proper working
condition, and that it was inadequate.  It did, indeed, fail,
and this I find to be a violation of 30 C.F.R. 75.200.  "1
find Respondent's argument1 to be hypertechnical in view of the
testimony as to the severe problem which the roof in this mine
presents.

One person, Mr. Adkins, was placed in jeopardy by the
hazards created by the violation. There is no showing of
specific negligence in the occurrence of this violation.
However, reference is made to the general tort principle that
the unexcused violation of a governmental safety regulation is
negligence per se.  Gatenby v. Altoona Aviation Corp. , 407 F.2d
443 (3rd Cir., 1968); Miles v. Ryan, 338 F. Supp. 1065 (1972),
affirmed 484 F.2d 1255 (3rd Cir,, 1973). I therefore find that
the Respondent was negligent in the commission of the violation.

The parties have stipulated that Respondent is a medium
sized coal mine operator and that the assessment of a reasonable
penalty in this case will have no effect on its ability to con-
tinue in business.  The parties also stipulated that the operator
proceeded in ordinary good faith to achieve rapid compliance with
the violated mandatory safety standard after notification
thereof.  I further find, based on stipulations, that in the
24-month period preceding the commission of the violation in
question the Respondent committed 105 violations of the Act.
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